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Legal Disclaimer
Copyright advice is 
provided by lawyers.

We are not lawyers.

This presentation is 
for educational 
purposes only.



Objectives
• Determine if a work is copyrighted
• Evaluate permissible use of a copyrighted work utilizing 

the four factors of fair use



Agenda
1. Why copyright matters
2. Decision framework

o Includes fair use
3. Bonus: Image resources



Why does copyright matter?



Why copyright?
“To promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries”

US Constitution, Article 1, Section 8, Clause 8



Copyright is a protection of a work 
and gives the creator exclusive rights.



Exclusive rights in copyrighted works
1. to reproduce the copyrighted work in copies or phonorecords;
2. to prepare derivative works based upon the copyrighted work;
3. to distribute copies or phonorecords of the copyrighted work to the 

public by sale or other transfer of ownership, or by rental, lease, or 
lending;

4. in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to 
perform the copyrighted work publicly;

5. in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including the 
individual images of a motion picture or other audiovisual work, to 
display the copyrighted work publicly; and

6. in the case of sound recordings, to perform the copyrighted work 
publicly by means of a digital audio transmission.

17 U.S. Code § 106 



Ask Yourself ….
1. Is it protected by copyright?

2. Is there a license?

3. Is your use a fair use?

4. How do I get permission?

https://kuscholarworks.ku.edu/handle/1808/22723



1. Is it protected by copyright?



“If you can see it, read it, watch it, or 
hear it – with or without the use of 
computer, projector, or other machine, 
the work is likely eligible for copyright 
protection.”

Kenneth D. Crews. Copyright essentials for librarians and 
educators. Chicago, American Library Association, 2000.



Copyright is Automatic
Once a work is fixed 
in a medium, it 
is copyrighted. 

Formal copyright can 
be acquired but it is 
not necessary.



• Life of the author +70 
years

• Corporate author: 95 
years from publication or 
120 from creation 
(whichever comes first)

How long does it last?



What is Copyrightable?



What is NOT Copyrightable?

Note: An expression of these can be copyrightable.



Public Domain
Copyright has expired.

Pre 1929

Copyright holder failed to comply 
with formalities.

Not eligible for copyright, 
like government publications.

Gifted by creators before copyright 
period ended.



https://librarycopyright.net/resources/digitalslider/index.html



Copyright Symbol
Not required after 
1989.

No symbol or notice 
does not mean it is 
free to use.



2. Is there a license?



License > Copyright



What is Licensed?
• Online library resources
• Computer software
• Mobile apps
• Creative Commons



https://accessmedicine.mhmedical.com/



Creative Commons Licenses

https://creativecommons.org/

Four components:
• BY
• NC
• ND
• SA





Copyright Has Limits

• Libraries
• Classrooms
• Public Domain
• Expiration
• Fair Use



3. Is your use a fair use?



What is Fair Use?
Fair Use is an exemption, built into copyright law, that allows you to use 
portions of copyrighted material without permission for the purpose of 
teaching, research, news reporting, criticism, and commentary.

All factors (4) must be met to be considered a fair use.

Each application of fair use must be examined on a case-by-case basis



Factors of Fair Use
1. The purpose and character of the use
2. The nature of the copyrighted work
3. The amount and substantiality of the copyrighted work 

used
4. The effect of the use upon the potential market



Less likely to be fair
• Commercial purpose
• Decorative use

More likely to be fair
• Educational purpose
• Scholarly purpose
• Transformative purpose

1. Purpose and Character



Transformative Use
"A quotation of copyrighted material that merely repackages or 
republishes the original is unlikely to pass the test .... If, on the 
other hand, the secondary use adds value to the original--if the 
quoted matter is used as raw material, transformed in the creation 
of new information, new aesthetics, new insights and 
understandings-- this is the very type of activity that the fair use 
doctrine intends to protect for the enrichment of society."

Pierre N. Leval, Toward a Fair Use Standard 103 Harv. L. Rev. 1105 
(1990) http://docs.law.gwu.edu/facweb/claw/levalfrustd.htm



Less likely to be fair
• Work is unpublished
• Work is creative

More likely to be fair
• Work is published
• Work is factual

2. Nature of the Work



Less likely to be fair
• Uses heart of the work
• Uses entire work or large 

part

More likely to be fair
• Uses portions
• If transformative, this 

factor is neutralized

3. Amount Used



Putting it into Practice

“There are no absolute rules as to how much of a copyrighted work may be copied 
and still be considered a fair use.”

Maxtone-Graham v. Burchael

• Consider the amount needed to serve the purpose of the use in relation 
to the work being used.

• This is a judgment call, and one you must be prepared to justify should your 
use of the work ever come into question!

• If straight copying or quoting, less is better.
• If transformative, can usually justify more!



Less likely to be fair
• Undermines or competes 

with existing market
• Permission can be obtained 

for your purpose at 
reasonable cost

More likely to be fair
• Use that has no effect on the 

market for the work
• It is not possible to obtain 

permission

4. Effect on the Market



Balance … Transformativeness



Examples

Fair Use Index
https://www.copyright.gov/fair-use/fair-index.html













Sometimes it's confusing!
Congress deliberately 
created fair use to 
flexible so that it could 
apply to many 
different situations.

Unfortunately, though, 
this can lead to 
uncertainty regarding 
its application.



Fair Use Tools
• These decisions are very 

subjective and need to be made 
by the person utilizing the 
protected work

• Only works if you are completely 
honest!

• Keep a copy
• Can be used as a legal 

document



University of 
Nebraska’s 
Memorandum on 
Copyright Law and 
Compliance

https://nebraska.edu/offices-policies/general-counsel/practice-areas/intellectual-property



Other Fair Use Tools
Ken Crews’ Fair Use Checklist: 
https://copyright.columbia.edu/basics/fair-use/fair-use-
checklist.html

ALA Fair Use Evaluator: 
https://librarycopyright.net/resources/fairuse/index.php



In the End ….
Fair use does not give you a definitive yes

… it’s a probably.



4. How do I get permission?



Getting Permission
• Contact the copyright holder (not necessarily the author!)

• Plan ahead
• Specify the amount of the work and purpose of use
• Negotiate any payment
• Get it in writing (and save it!)

• Use the Rights & Permissions links, located on many 
journal article pages

• Remember, permission can sometimes mean $$



Bonus: Image resources
Creative Commons https://search.creativecommons.org/

Google Images > Tools > Usage Rights

Open Access journals (CC License)

United States .gov websites



Sources
Copyright Law of the United States (Title 17) https://www.copyright.gov/title17/

Cross, Will and Brown, Elizabeth. "Making & Sharing Scholarship: Copyright Issues in Scholarly 
Communication," presented on July 12, 2017. (Licensed open access) 
https://digitalcommons.unl.edu/scholcom/50/

Enriquez, Ana. "The Fair Use Factors: Their History and Application,” presented on February 25, 
2016. (Licensed under the Creative Commons CC-BY 4.0 International License.)

Myers, Carla. "Copyright Bootcamp," presented on June 1, 2015. (Licensed under a Creative 
Commons Attribution-NonCommercial 4.0 International License.)

Smith, Kevin and Macklink, Lisa. (2014) "A Framework for Analyzing any U.S. Copyright 
Problem" https://kuscholarworks.ku.edu/handle/1808/22723

University of Nebraska’s Memorandum on Copyright Law and 
Compliance https://nebraska.edu/offices-policies/general-counsel/practice-areas/intellectual-
property



Questions?

hlbrown@unmc.edu
jessicad.king@unmc.edu
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